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UK Crown Not Immune From

Jurisdiction of Gibraltar Courts

Issue 4

Introduction

Hassans have been currently act-
ing for the Transport and General
Workers' Union against the United
Kingdom's Secretary of State for
Defence (SSD) in a case which raised
issues of fundamental constitutional
significance for Gibraltar. Given its
importance, the case has been run by
Lewis Baglietto, head of the firm’s liti-
gation team. The firm’s senior partner,
James levy QC, acted as leading
counsel and argued the case before
the Gibraltar Supreme Court.

In a decision which overturned a
previous judgment of the Supreme
Court and went against decades of
supposition and practice, Mr Justice

Schofield, Chief Justice, has held that
UK government departments can no
longer operate in Gibraltar as if
immune from claims for breaches of
statutory duty or in negligence. The
Chief Justice also decided that in
cases covered by Council Regulation
(EC) 44/2001, Gibraltar claimants do
not have to bring claims against
United Kingdom government depart-
ments before the UK courts. Instead,
they may do so in Gibraltar.

The decision, which has not been
appealed, is a noteworthy advance in
Gibraltar’s constitutional law, as it will
subject UK government departments
operating here to the same “judge
over your shoulder” scrutiny they are

subject to at home - but that judge will
sit in a Gibraltar court.

The Factual Background

The Ministry of Defence (MOD) is still
a major employer in Gibraltar, in spite of
the reduction in the armed forces’ pres-
ence here. It accounts for about 3.7% of
Gibraltar’s gross domestic product and
currently employs about 7% of its work-
force.

On 17 February 2005 the MOD
announced that it infended to fransfer to
private contractors a significant portion of
the infrastructure support services provid-
ed fo it in Gibraltar by civilian employ-
ees. About onethird of the civilian work-
force would transfer.
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Prior to the announcement, the MOD
had not disclosed its plan in any detail to
the trade unions or employees, nor had it
engaged in any consultation about the
plan, its scope or its implementation even
though each had already been worked
out in detail.

The Claimed Breaches

The dffected employees, and their
trade unions, maintained that the MOD
and/or the SSD failed properly to inform
and consult them, as required by the
employees’ employment contracts and
the duties imposed on the MOD by rules
contained in Gibraltar’s Employment
Ordinance (EO) and the EC Acquired
Rights Directive. The MOD

being a tort, could not be brought
against the Crown because the CPO
specifically precluded such claims.

e The Acquired Rights Directive was not
directly applicable and so could not
be availed of by litigants except when
alleging that a government has failed
to implement it.

The defendants also argued that the
allegations relating to breaches of the
EO should be struck out because that
ordinance states that the correct forum
for hearing disputes as to TUPE rights is
the Industrial Tribunal. That argument
was not innovative, nor was it accepted

“jumped the gun” in
announcing the plan as a
fait  accompli  before
informing and consulting
with the trade unions. That
failure also triggered sep-
arate breaches of the
employees’ constitutional
and human rights.

The Defendants’
Arguments
on Jurisdiction

As  expected, the
defendants  sought to
argue in a preliminary hearing that the
case could not be heard before the
Supreme Court of Gibraltar. The main
arguments they advanced concerning
jurisdiction were -

¢ The MOD was not a legal entity and so
was incapable of being sued in
Gibraltar. The only legal existence it
enjoys derives from a statute which
applies fo the UK alone.

e Even if the MOD was a legal entity, it
was not one which could be sued in
Gibraltar. The SSD was, likewise, not a
legal entity capable of being sued in
Gibraltar. Both of these propositions
derived from the Crown Proceedings
Ordinance (CPO) and common law,
which provide that when the Crown is
sued in Gibraltar, the correct defen-
dant is H.M. Attorney General for
Gibraltar.

e The claim for breach of statutory duty,

James levy Q.C.,
Lleading Counsel in
the MOD case.
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by the court. It is therefore not consid-
ered further here.

The Claimants’
Counter-Arguments

The claimants’ argument had three
limbs:

e the Civil Jurisdiction and Judgments
Ordinance (ClJO), which implements
Council Regulation (EC) 44/2001
(the Regulation) in Gibraltar;

e the correct inferprefation of the applic
ability of the CPO and the United
Kingdom Crown Proceedings Act
1947; and

e the principle of EU law that directly
effective rights must enjoy real and
effective judicial protection.

The Court had jurisdiction over the
defendants, albeit that they are an emo-
nation of the Crown in right of the United

Kingdom, by virtue of the Regulation, as
read in conjunction with Section 39(1) of

the CJJO.

The critical aspect about the way in
which the CJJO implements the
Regulation was this: by virtue of Sectfion
39(1) of the ClIO, for all purposes con-
nected with the operation of the
Regulation, Gibraltar and the United
Kingdom are to be treated as if each
were a separate Regulation State. So the
affected employees and their trade
unions could make use of the CJJO's
rules enabling claimants to sue in
Gibraltar if the conditions in those rules
were met. The claimants argued that the
conditions were fulfilled in
this case (in particular
because the MOD/SSD,
as their employer, was
located in Gibraltar and
the breaches complained
of all occurred there).

The CPO was irrelevant to
jurisdiction in this case
because it was infended
to govern actions against
the Crown in right of the
Government of Gibraltar
only. Secondly and sepa-
rately, the rules of the
ClIO supplanted those of the CPO
because (a) they derive from an EC
Regulation and (b) the CJJO was enact-
ed affer the CPO.

The Acquired Rights Directive’s most
recent iterations had direct effect
because the deadlines for their imple-
mentation into Gibraltar law had passed
and their terms were clear, unambigu-
ous, unconditional and not dependent
on further action being taken by
Community or national authorities.
Accordingly, the rights set out in them
could be availed of by the claimants. The
Court was bound by the European Court
of Justice’s long-held view that every
court in every Member State must apply
Community law in its entirety and protect
rights which Community law confers on
individuals. It therefore was required to
uphold the claimants’ rights under the
directive and disapply any conflicting
provisions of Gibraltar law.



The claimants further argued that they
had substantive claims in tort and con-
tract, and under constitutional and
human rights law.

The Supreme Court’s Decision

The Chief Justice agreed with the
claimants’ contentions in almost every
respect. He held:

e Gibraltar's CPO does not apply to the
Crown in right of the Government of
the United Kingdom. It is concerned
only with the Crown in right of the
Government of Gibraltar. There is
therefore no CPO immunity enjoyed by
the Crown in right of the Government
of the United Kingdom when operating
in Gibraltar (expressly overturning
the Chief Justice's own decision in a
previous case).

° The Attorney General for Gibraltar is
the law officer of the Government of
Gibraltar. He is not the correct defen-
dant for any matter in which the Crown
in right of the Government of the
United Kingdom (or an emanation of if)
is the defendant.

e The correct entity to be sued in this mat
ter was the Secretary of State (not the
MOD, which although capable under
United Kingdom statute of being sued

in that jurisdiction is not a legal entity
outside it).

e The claimants had substantive claims
under constitutional law. The Supreme
Court of Gibraltar had jurisdiction fo
hear the constitutional claims against
the Secretary of State, pursuant fo the
Gibraltar Constitution.

e The claimants also had substantive
claims in tort and contract. As fo the lat
ter: the ancient principle that Crown
servants are not employed under con-
tracts of employment has been over
turned by more recent English case law
to the contrary and so the claimants'
claims on that basis must be heard. The
Supreme Court of Gibraltar had juris-
diction to hear the tort (breach of statu-
tory duty) and contract claims, pur-
suant to the CJJO.

The correct method for bringing such
claims is by way of the standard pro-
cedure under the Civil Procedure Rules,
pursuant fo the Administration of Justice
Ordinance. There is no need fo revert
to the more complicated ancient
methods of petition of right or Dyson
declaration.

The claimants' claim of breach of the
Acquired Rights Directive was to be
struck out because (i) the breaches
complained of were already covered
by the main claim for breach of the
EOQ; (ii) there was no causal link
between the failure fo implement and
the loss complained of; and {iii) the fail
ure complained of was the Gibraltar
Government's non-implementation of
the directive, not a failure by the United
Kingdom government.

Conclusion
The legal signif-
icance of this
case is that it
enables  the
Gibraltar courts
to scrutinise the
activities of UK
government
departments in
a way which
was not previ-
ously thought
possible. In practical terms, it places
Gibraltar litigants on a similar footing to
their UK counterparts when the defen-
dant is an emanation of the UK govern-
ment. So the activities of those UK enti-
ties will be influenced — and improved —
by the increased likelihood that aggriev-
ed parties may litigate against them in
the Gibraltar courts.

Conn MacEvilly

Mediation
Warning

In a recent decision, the English Court
of Appeal has renewed the pressure on
parties to mediate their disputes and to
avoid litigation if possible.

The  dispute
arose over building
works which had
been carried out.
Prior to proceed-
ings being com-
menced, mediation
was proposed by
the  Claimant's
solicitors which the Defendants rejected.
Proceedings were issued in which a
claim was advanced for £18,318. A
counterclaim  followed for  over
£100,000. The court awarded the
Claimant the sum of £18,327 plus costs
and the Defendants £14,373 plus costs
on the counterclaim.

The Claimant appealed the costs
decision.  Prior to the appeal, the
Claimant again proposed mediation this
time under the Court of Appeal media-
tion scheme. This was again rejected by
the Defendants.  The Court of Appeal
ordered the Defendants to pay 60% of
the costs.

Lords Justice Ward stated as follows:

“The court has now given its stamp of
approval to mediation, and it is now the
legal profession which must become fully
aware of and acknowledge its value.
The profession can no longer with
impunity shrug aside reasonable requests
to mediate...”

This latest warning from the Court
of Appeal should ensure that dis-
putants should seriously consider refer-
ring a dispute to mediation prior to
embarking on costly court proceed-
ings. Parties that refuse to mediate or
negotiate and then effectively lose
should be aware that there is a real
likelihood that they could be ordered
to pay costs on an indemnity basis.

John Restano
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The Use of Experts in Personal Injury Cases

Damages for pain and suffering and loss
of amenity caused by the negligent conduct of
a third party are assessed according to the
severity and duration of the injury and it there-
fore follows that medical experts play a vifal
role in the conduct of a personal injury case.

Prior to the introduction in Gibraltar of the
Civil Procedure Rules (CPR) in 2000, in many
personal injury cases both parties would have
obtained their own medical evidence.
Inevitably ~experienced personal injury
lawyers became familiar with working with a
select group of medical experts and with the
parties having complete control over which
expert fo instruct, concern was expressed that
medical evidence was becoming increasingly
contentious and polarised with each party
relying on their favoured “hired guns”. To
some extent this perception was exaggerated,
experts have always been independent in
recognition of their duty the assist the court,
but it was nevertheless a perception that was
in danger of undermining confidence in the
procedure. Furthermore in many cases the
medical evidence is uncontroversial and the
practice of both parties getting their own
reports was considered wasteful.

A major component of the overriding
objective of the CPR is to ensure that cases
are dealt with expeditiously and that costs of
litigation are carefully controlled. With this in
mind a number of provisions in the Rules
address the way in which medical evidence
is obtained and these measures have recent-
ly been bolstered by a new Protocol drawn
up by the Civil Justice Council. The Protocol
came info force in England and Wales in
September 2005 but should also be followed

as a matter of good practice in Gibraltar.

The purpose of the Protocol is fo offer guid-
ance to the expert and to interpret and com-
plement the Rules. In so doing it is hoped that
the protocol will -

1. Encourage the exchange of early and
full information;

2. Assist the parties in avoiding, where
possible, the scope of litigation by
agreeing  issues  before  the
commencement of litigation;

3. Support the efficient management of

proceedings where litigation cannot
be avoided.

The carrot is the prospect of cases
being concluded more quickly and cost
effectively as a result of the Protocol. The
stick is that the court is able to penalise in
costs a party who fails to follow the Protocol
and the objectives its supports.

The Protocol repeats the longstanding
principle that whilst the expert owes a duty of
care fo the party instructing him, the overriding
duty is to assist the court in deciding matters
within the expert's area of expertise. To ensure
independence, an expert must be able to sat-
isfy himself that he would give the same opin-
ion if instructed by the opposing party.

In promoting the need for efficiency, it is
incumbent upon lawyers fo ensure that
experts are only instructed when necessary.
This involves the lawyer in establishing what
issues divide the parties and asking himself
whether the court is able to adjudicate upon
the point without the need for expert evi-
dence. Where an expert is required, he
should have the necessary expertise and
experience to assist the court and ensure
that there is no conflict of inferest that would
preclude him from giving an opinion. It is
for the lawyer to instruct the expert which
involves him in carefully addressing the
issues, sefting out the relevant background,
advising the expert on any legal issues fo be
satisfied (e.g. standard of proof) etc. The let-
ter of instruction will also address how the
expert is to be paid and the timescale with-
in which the report is required. On the ques-
tion of fees, under no circumstances can
payment be made confingent upon the out-

come of the case, fo ensure the expert's
independence.

The report should be prepared as soon
as reasonably practicable and should be
addressed to the court. A declaration has
to be appended fo the report by the expert
to confirm that he believes the report to be
true and an accurate reflection of his inde-
pendent opinion. If there are a range of
opinions available fo the expert, those dif-
ferent opinions should be explained in the
report and an explanation given as to why
the expert prefers a particular view.

Following disclosure or exchange of
reports there follows a process whereby the
parfies are permitted to put questions fo the
expert for the purposes of clarification of the
expert’s opinion.

Again in furtherance of the overriding
objective, the court will not automatically per-
mit the party to call the expert to give evidence
atfrial but rather the party will have to request
a specific direction to that effect. The aim, of
course, is to encourage the parties fo agree
medical evidence and thereby limit both costs
and length of frials.

Perhaps the most significant recent
development is the concept of single joint
experts. These are to be encouraged wher-
ever possible and will be the norm in small-
er, fast track cases. Where the court makes
a direction for a single joint expert both
sides are encouraged to agree a single set
of instructions and the expert is expected fo
disclose his release his report to both sides
simultaneously who will then be entitled to
put questions to the expert, again for the
purposes of clarification.

To a large extent the Protocol simply
reflects good practice that experienced per-
sonal injury lawyers have been adopting for
a long time but the new Code is welcome all
the same for the clarity it brings to the pro-
cedure. This is a multi disciplinary area of
practice and it is hoped that the guidance
continues to assist the courts in ensuring that
lawyers, experts and health care providers
work in a coordinated manner fo provide the
best possible service for clients.

lan Winch
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Focus: Maternity Leave

Conn MacEvilly

The Government of Gibraltar plans to
increase maternity leave from 14 to 18
weeks. It has already recently prolonged
the period during which it will pay statu-
tory maternity allowance, to match that
extension.' This nofe looks at the practi-
cal impact of those changes.

What will the changes mean for
my business?

At present, statutory maternity leave
lasts for 14 weeks or (if the baby has not
been born by the time those 14 weeks
run out — a rare occurrence) until the birth
of the child.? All women are entitled to
this time off, regardless of how long they
have been employed. The earliest it can
be taken is eleven weeks before the
expected date of childbirth. Once the
new law comes info force, you will be
required to allow female employees to
take up to 18 weeks’ statutory maternity
leave.

Does this mean I have to increase
the duration of paid maternity
leave?

No. Even now, there is no statutory
obligation on employers to pay employ-
ees who are on maternity leave. Equally,
though, there is nothing to prevent you
from making @ payment if you wish —and
that position will not change.

Instead, it is the Government of
Gibraltar which is obliged to pay women
during maternity leave. Statutory materni-

ty allowance is paid to those women who
have made sufficient contributions to the
Social Insurance Fund, have given the
required nofice to their employer and
have made a claim for it in time.?

Will the period of unpaid
maternity leave be reduced?

Yes, by four weeks. Only those
women who have been in the same
employment for more than one year at
the beginning of the eleventh week
before the expected week of childbirth
have a statutory right to unpaid maternity
leave. They can delay their return to work
for up to 29 weeks after the week of
childbirth (plus up to a further four weeks
for medical reasons).* The changes to
the law will mean that the woman will
receive statutory maternity allowance for
an extra four weeks out of those 29 and
so in a sense the period of unpaid leave
will be reduced (although the maximum
deadline for refurn to work will not
change).

What about paternity leave for
fathers?

There is no right to paternity leave
under Gibraltar law, although employers
may provide it if they wish. There are no
plans to imitate here the recent UK leg-
islative proposals on paternity leave.

However, fathers have the same right
as mothers fo unpaid “parental” leave:
both are entitled to a total of 13 weeks’

unpaid leave during the first five years of
the child’s life, provided that they have
one year's continuous service on the date
on which the first period of unpaid leave
is expected to start.* A maximum of four
weeks’ parental leave may be taken in
any one year. Although parental leave is
a right, the employer is entitled fo take
business needs info account when decid-
ing precisely when the leave is to be
taken.

What is the maximum period of
leave a woman can take because
of her pregnancy?

A woman can take maternity leave
as early as the law lets her (eleven weeks
before the birth),* then delay her return
for the full 29 weeks after the birth (if enti-
tled to do so) and extend it for the maxi-
mum four weeks for medical reasons (if
those reasons apply), giving a total of 44
weeks which the employer must allow her
to take.

In addition to that, she can request to
take the annual leave entitlement which
she has generated during those 44
weeks and the maximum unpaid
parental leave to which she is entitled
(another four weeks). In both cases she
must accommodate to the business needs
of her employer. If the employer consents
to these additions, she could be away
from work for a total of 48 weeks plus her
annual leave.

1 By means of the Social Security (Insurance)
(Amendment) Ordinance 2004, which
amends s. 11A(2) of the Social Security
(Insurance) Ordinance and which came into
force on 1 July 2004.

2 Section 5(1) of the Employment (Maternity
and Parental leave, and Health and Safety)
Regulations 1996.

3 This gives rise to an anomaly under the
current legislation. An employee who has not
met the one-year threshold for entitlement to
the right to delay her return to work, or who
has failed to fulfil the notice requirements in
order to avail of it, can stay on statutory
maternity leave for only 14 weeks but has the
right to be paid maternity allowance for 18
weeks.

4 Section 11(1) of the same. In order to enjoy
this right, the employee needs to inform her
employer that she plans to exercise it when
she gives notification of her pregnancy and
the expected date of childbirth and must also
provide (if her employer requests it within 21
days of the end of her statutory maternity
leave period) confirmation of her intention
within 14 days of receiving a request.

5 Section 25 of the same.

6 Section 6(2) of the same.
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Tribute to
Sir Alister Kneller

Sir Alister Kneller who was Chief
Justice of Gibraltar from 1986 to 1995,
died on 7" November 2005 aged 77.

In a tribute to Sir Alister which was
held in the Supreme Court of Gibraltar on
14" November 2005, the Chief Justice
(and successor to Sir Alister), Mr Justice
Schofield, recalled that Sir Alister was
born in Kenya and dfter attending the
King's School, Canterbury and Corpus
Christi College, Cambridge, returned to
Kenya where he enjoyed a distinguished
legal career as a barrister, Registrar, a
Judge of the High Court and a Justice of
Appeal.

The Chief Justice further stated that Sir
Alister was “remembered with great
respect and affection” and “had an
excellent legal brain and wrote careful
and sound judgments. He was a man of
fairness and justice” said the Chief Justice
who was “highly regarded by the Court
of Appeal” and had the “confidence of
the Bar”

The considerable number of lawyers
who attended the Chief Justice's fribute
was testimony in itself of Sir Alister popu-
larity during his term of Chief Justice in
Gibraltar. Sir Alister will be particularly
remembered for his unique sense of
humour.
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